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INTEREST OF AMICI CURIAE 

Amici curiae (“Amici”) are the American Seniors Housing Association (“ASHA”), 

Health Facilities Association of Maryland (“HFAM”), LifeSpan Network, Maryland 

Chamber of Commerce, and NAIOP Maryland Chapters.   

ASHA represents the interests of more than 500 companies involved in finance, 

development, and operation of the full spectrum of housing and services for seniors, 

including independent living, assisted living, memory care, and continuing care 

communities.  HFAM has been a leader and advocate for Maryland’s long-term and post-

acute care provider community for more than 70 years and represents every type of long-

term care provider throughout Maryland.  LifeSpan Network is the largest senior care 

provider association in the Mid-Atlantic, representing more than 250 senior care provider 

organizations in Maryland and Washington, D.C.  Maryland’s long-term care provider 

community directly supports approximately $3.7 billion in State economic activity and 

serves as a major job-creator and economic engine.  Long-term care is a leading 

employment center and health care employment training hub in communities across 

Maryland. 

The Maryland Chamber of Commerce is Maryland’s only statewide business 

advocacy organization and is dedicated to making Maryland work better for all 

Marylanders.  NAIOP is the nation’s leading advocate for companies involved in 

commercial construction, land development, brokerage, and property management.  Its 

Maryland Chapters represent more than 700 companies involved in commercial, 

industrial, and mixed-use real estate. 
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Amici, representing the Maryland senior housing industry and the Maryland 

business community more globally, have special expertise and extensive experience 

buying and selling businesses consisting of real property and other assets.  Amici are 

uniquely interested because the decision below completely upends how recordation and 

transfer taxes have historically been assessed when senior living businesses—or indeed 

any business in which intangible personal property, including goodwill, is a component—

are sold in Maryland.  How are companies supposed to predict and plan for the costs of a 

potential transaction when recordation and transfer taxes cannot be accurately calculated?  

Obviously, they cannot, and with unpredictably higher costs they may choose to avoid 

doing business in Maryland.   

The situation here is all the more egregious because every relevant law disallows 

the result that the Maryland Tax Court’s ruling imposed.  Boiled down, if this Court does 

not reverse the Maryland Tax Court’s unsupported holding, the cost of buying and selling 

senior living businesses in Maryland will be substantially and improperly increased, and 

the Maryland senior living development business and other businesses may be 

unnecessarily jeopardized, as transactions slow or even halt.  This in turn may decrease 

senior living options, and likely will have other unintended and harmful consequences on 

economic development in this State.    

STATEMENT OF THE CASE  

Amici adopt the Statement of the Case in Appellant’s Brief (p. 1). 

QUESTION PRESENTED 

Amici adopt the question presented in Appellant’s Brief (pp. 1-2).   
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STATEMENT OF FACTS 

Amici adopt the Statement of Facts in Appellant’s Brief (pp.2-5), but restate the 

most pertinent facts here: 

The owners of senior living facilities in Rockville, Towson, and White Marsh (the 

“Sellers”) sold three facilities in July 2014 for a total of $93,400,000.  E.298-308.  Of that 

amount, the deeds presented for recordation (the “Deeds”) showed that the consideration 

for the real property (i.e., land and improvements) was $40,142,200 (E.234-252).  The 

amended and restated closing statements also showed this and that $3,143,579 was for 

tangible personal property (E.253-288, 298-308) and the remainder, $50,114,221, was for 

other assets including intangibles, which includes the goodwill of the businesses (E. 298, 

302, 305) (goodwill being a universally recognized type of intangible personal property). 

As is typical, the Sellers tendered recordation and transfer taxes based solely on 

the consideration for the real property stated in the Deeds, $40,142,200.  The clerks in 

Baltimore and Montgomery Counties, however, refused to record the Deeds unless the 

Sellers paid taxes on $90,256,421 ($40,142,200 for real property plus $50,114,221 for 

intangible personal property including goodwill).  E.94, 234-252, 298-308.  This was 

shocking and a complete surprise to the Sellers as goodwill and other intangible personal 

property historically has never been subject to recordation and transfer taxes; such taxes 

are limited to the value of real property conveyed and do not include any type of tangible 

or intangible personal property like goodwill.  The Sellers paid the amounts demanded 

under protest (E.94), thereby increasing their tax burden by over a million dollars.  

Appellant’s Brief at 1.  
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The Sellers filed for refunds, which were denied.  E.94, Appellant’s Brief at 1. The 

Sellers appealed to the Maryland Tax Court, which—in an order that cites no authority 

whatsoever—flatly ruled that $50,114,221 allocated by the parties as goodwill is subject 

to recordation and transfer taxes.  E.143-144.   The Circuit Court for Baltimore County 

affirmed.  E.15.  

SCOPE AND STANDARD OF REVIEW 

Amici adopt the Scope and Standard of Review section of Appellant’s Brief (pp. 

5-7).  

ARGUMENT 

I. RECORDATION AND TRANSFER TAXES ARE IMPOSED BY 
STATUTE, AND THE APPLICABLE STATUTES PROVIDE THAT 
THOSE TAXES ARE APPLIED TO THE VALUE OF THE REAL 
PROPERTY CONVEYED AND NOT TO GOODWILL.  

The seminal question here is whether recordation and transfer taxes are due on the 

value of intangible personal property, including goodwill, transferred in a business sale 

when recorded deeds evidence only conveyance of real property.  Based on the well-

reasoned arguments in Appellant’s Brief—with which Amici fully agree—Amici 

respectfully assert that this Court should vacate the Tax Court’s decision to include 

goodwill in the calculation of recordation and transfer taxes.  Failure to do so will 

damage the Maryland senior housing and business communities going forward by 

locking in an erroneous and unauthorized process for assessing recordation and transfer 

taxes on goodwill that Maryland law simply does not permit and will paint Maryland as 

an “anti-business” state. 
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Four straightforward and complementary statutory tax structures—(1) the 

Maryland recordation tax, (2) the Maryland transfer tax, (3) the Baltimore County 

transfer tax, and (4) the Montgomery County transfer tax—govern whether recordation or 

transfer taxes, or both, are due when a deed is presented for recordation in Baltimore or 

Montgomery Counties, and, if a tax is due, how it is calculated.  All of these statutes 

plainly and unambiguously impose taxes solely on the consideration for real property 

conveyed by a recorded deed.  None even remotely permits taxation on any type of 

intangible personal property, and at least two expressly prohibit taxing intangible 

personal property like goodwill. 

A. Maryland Recordation Tax Applies to Real Property Conveyed and 
Not to Goodwill. 

Section 12-102 of Md. Code Tax-Property Article (“Tax-Prop.”) provides in part 

“recordation tax is imposed on an instrument of writing: (1) recorded with the clerk of the 

circuit court for a county.”  The key term here is “instrument of writing.”  Tax-Prop. §12-

101 defines that term as follows: 

(j)(1) “Instrument of writing” means a written instrument that: 
(i) conveys title to or creates or gives notice of a security interest in real 
property; . . . 

The recordation tax rates are determined by each county and Baltimore City and 

are applied to the consideration paid for the instrument of writing.  Tax-Prop. §§12-

103(a)(1) and 12-103(b)(1). 

Another provision in Title 12, Tax-Prop. §12-117(b), strongly supports the 

conclusion Amici advance—that recordation taxes are based solely on the value of the 
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real property conveyed.  As a matter of background, until 2008, instead of selling real 

property by deed, and incurring recordation and transfer taxes, sellers would sometimes 

sell the equity interests of the landowning entities.  This produced essentially the same 

result—a new entity controlled the underlying real estate—but without any obligation to 

pay recordation or transfer taxes.  In Chapter 3 of the 2007 Special Session, the General 

Assembly imposed the same recordation and transfer taxes on transfers of controlling 

interests in real property entities as are due on deeds for the real property.  Tax-Prop. 

§§12-117(b)(1) and 13-103(b)(1). 

To confirm the General Assembly’s intent that recordation taxes are based solely 

on the value of real property, Tax-Prop. §12-117(b)(2)(iii) expressly states, “The 

consideration to which the recordation tax applies is reduced by the amount allocable to 

the assets of the real property entity other than real property.”  In other words, if such a 

transaction includes personal property, the consideration paid for that personal property is 

not included when computing recordation taxes.   

As the recordation tax statute confirms, the Tax Court’s holding here that 

recordation taxes were due on the goodwill—which is not real property—ignores the 

statute’s plain meaning by adding in a category—intangible personal property—that is 

utterly absent from the words of the statute.  See Kushell v. Dep’t of Nat’l Res., 385 Md. 

563, 576-77 (2005) (“In construing the plain language, a court may neither add nor delete 

language so as to reflect an intent not evidenced in the plain and unambiguous language 

of the statute . . . .”).   
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Furthermore, Maryland has long accepted the doctrine of expressio unius est 

exclusio alterius, meaning that “the expression of one thing is the exclusion of another.”  

Comptroller of the Treasury v. Blanton, 390 Md. 528, 537-538 (2006) (citing Baltimore 

Harbor Charters, Ltd. v. Ayd, 365 Md. 366, 385 (2001), and Biggus v. Ford Motor Credit 

Co., 328 Md. 188, 214 (1992)); see also Houghton v. Forrest, 412 Md. 578, 590 (2010), 

and Newell v. Runnels, 407 Md. 578, 643 (2009). 

Here, this tenet of statutory construction means that because intangible property 

like goodwill is not listed as a taxable category in the recording statute, it is necessarily 

excluded.  The Tax Court’s holding requiring the Seller to pay taxes on $50,000,000 of 

goodwill and other intangible property is therefore incorrect as a matter of law.  Failure to 

reverse this erroneous decision will needlessly jeopardize the senior living business in 

Maryland.    

B. Maryland Transfer Tax Applies to Real Property Conveyed and Not to 
Goodwill. 

Pursuant to Tax-Prop. Title 13, State transfer tax applies to the consideration 

payable for an instrument of writing.  Tax-Prop. §13-203.   

In Title 13, the term “instrument of writing” is defined even more narrowly than 

under Title 12; under Title 13 “instruments of writing” are limited to documents that 

convey title to or leasehold interest in real property.  Tax-Prop. §13-101(e)(1) and (2).  

The rate of the State transfer tax is 0.5% of the consideration payable for the instrument 

of writing.  Tax-Prop. §13-203(a).  Under this statutory framework, when a deed granting 
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real property is presented for recordation, the State transfer tax is easily determinable—it 

is based on the consideration paid for real property conveyed by the deed.   

Based on the plain meaning of this statute as well, the Tax Court erred as a matter 

of law in rewriting the transfer tax statute to add intangible personal property, including 

goodwill, to the stated definition of “instrument in writing.”  Kushell, 385 Md. at 576; 

Blanton, 390 Md. 537.  Goodwill is a category of intangible personal property.  As such, 

it is patently different from the real property described in the Deeds—and falls far outside 

the taxable boundaries.     

C. Baltimore County Transfer Tax Applies to  Real Property Conveyed 
and Not to Goodwill. 

Tax-Prop. §13-402.1 authorizes counties to impose transfer taxes on an 

“instrument of writing.”  This section incorporates the definition of “instrument of 

writing” in Tax-Prop. §13-101(e)(1)—“a written instrument that conveys title to, or a 

leasehold interest in, real property.”   

Accordingly, Baltimore County Code §11-3-201 defines an “instrument of 

writing” in the same way as Tax-Prop. §13-101(e)(1).  Under §11-3-203, Baltimore 

County’s transfer tax is imposed only on instruments of writing recorded with the Clerk 

of the Circuit Court.  Section 11-3-203(b) provides that the Baltimore County transfer tax 

is imposed at the rate of 1.5% of the consideration for the conveyance effectuated by the 

instrument of writing.  Again, because only real property is transferred by an instrument 

of writing, the Baltimore County transfer tax excludes the value of any type of tangible or 

intangible personal property, including goodwill. 
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Furthermore, §11-1-102(c)(1) of the Baltimore County Code expressly limits the 

County’s taxing powers: “The county may not impose taxes on . . . (ii) intangible 

personal property.”  This provision could not be any more clear—it says that Baltimore 

County transfer tax cannot be applied to any type of intangible personal property, which 

of course includes goodwill. 

Consequently, and quite consistently with the Maryland transfer tax formulation, 

the plain meaning of the Baltimore County Code prohibits Baltimore County from 

imposing taxes on goodwill or any other intangible property.  Yet, that is precisely what 

happened here, and precisely why the Tax Court erred as a matter of law in allowing 

Baltimore County to unilaterally change the wording of the governing statute and 

wrongly collect transfer taxes on goodwill.  See, e.g., Kushell, 385 Md. at 576; Blanton, 

390 Md. 537.   

D. Montgomery County Transfer Tax Applies to Real Property Conveyed 
and Not to Goodwill. 

Of the four taxes at issue here, only Montgomery County’s transfer tax law does 

not use the defined term “instrument of writing.”  Nonetheless, the Montgomery County 

transfer tax law, like the other three laws, applies only to documents that convey real 

property.  Montgomery County Code §52-31 imposes a tax on the transfer of fee simple 

interests in real property.  No Montgomery County Code section authorizes a transfer tax 

on the transfer of personal property, including goodwill. 

Additionally, just like in the Baltimore County Code, the Montgomery County 

Code provides that the Montgomery County Council “shall not have the power to impose 
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any tax upon any . . . intangible personal property . . . .”  M. Co. Code §52-17(b).  Thus, 

under the Montgomery taxation rubric, taxation on the transfer of intangible personal 

property, including goodwill, is prohibited. 

Goodwill is neither an interest in real property nor subject to taxation under the 

Montgomery County Code.  Baltimore and Montgomery Counties’ brazen insistence on 

collecting these taxes, and the Tax Court’s imprimatur on the imposition of the taxes, 

violates multiple canons of statutory construction and creates needless uncertainty for 

those contemplating the sale of senior living facilities and other businesses.   

E. The History of the State Recordation and Transfer Taxes Establishes 
They do Not Apply and Never Have Applied to Transfers of Goodwill.  

The State recordation tax was first enacted in 1937.  1937 Md. Laws Sp. Sess., Ch. 

11.  In 1984, it applied to “every instrument of writing conveying title to real or personal 

property.”  See Dean v. Pinder, 312 Md. 154, 159 (1988).  Pursuant to Chapter 8 of the 

Laws of Maryland of 1985, the General Assembly changed the recordation tax law so 

that it now applies only to the transfer of real property.  Thus, the General Assembly 

excluded transfers of any sort of personal property, including goodwill, from the 

recordation tax 35 years ago. 

State transfer taxes were first imposed by Chapter 403 of the Laws of Maryland of 

1969 to raise money for open space and recreational opportunities.  Then, as now, the 

transfer tax was imposed only on instruments conveying title to, or a leasehold interest in, 

real property.  Simply put, State transfer taxes have never been imposed on the transfer of 

any tangible or intangible personal property.  Appellees (the “Taxing Authorities”) 
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cannot unilaterally make their own changes to long-existing statutes by adding goodwill 

to the tax base, thereby making Maryland senior housing and commercial real estate 

transactions even more costly, without the General Assembly formally amending the law 

to allow such a dramatic change.   

F. No Case Law Changes the Clear Meaning of the Tax Statutes; Cases 
Cited Below do Not Apply Here.  

In the 83-year history of the recordation statute and the 51-year history of the State 

transfer tax statute, not a single reported case has imposed a recordation or transfer tax on 

the transfer of any kind of intangible personal property, including goodwill.  Nonetheless, 

the Tax Court’s ruling-imposed taxes on the goodwill being sold, and the Circuit Court 

affirmed that mistaken decision.   

In its Memorandum Opinion, the Circuit Court for Baltimore County cited 

Pritchett v. Kidwell, 55 Md. App. 206 (1983), and Dean v. Pinder for the proposition that 

consideration payable, and the amount on which taxes are calculated, may include more 

than cash paid.  E.10-14.  Neither case addresses whether recordation and transfer taxes 

can be imposed on deeds for the value of, or consideration paid for, goodwill.  Rather, 

these cases relate only to the transfer of real property and consider only whether, or how 

much, to tax such transfers. 

Specifically, Pritchett v. Kidwell involved the transfer for $60,000 by two partners 

of their interests in a parcel of real property used by their partnership.  The buyers agreed 

to hold the sellers harmless from loss arising from a mortgage on the property, for which 

all of the partners were liable.  The Court of Special Appeals held that the indemnity and 
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relinquishment of claims for contribution were elements of the consideration for the 

conveyance of the real property, and that recordation and transfer taxes were payable on 

them.  Taxation on the transfer of goodwill or other intangible personal property was not 

at issue, was not mentioned, and was not analyzed.   

In Dean v. Pinder the Court of Appeals framed the question before it as:  

[W]hether the statutorily required ‘actual consideration’ for the imposition 
of [recordation and transfer] taxes exists when the owners of real property 
transfer the title of that property to a corporation of which they are the sole 
shareholders.   

 
312 Md. 156. 

 
In answering this question—which again makes no mention of taxing intangible 

personal property—the Court held that recordation and transfer taxes were due because 

the value of the corporation’s stock increased upon the conveyance. 

As noted, neither case even remotely analyzed whether goodwill or other 

intangible personal property can be taxed under Maryland recordation and transfer laws, 

much less supports the Taxing Authorities’ unfounded position.  

II. THE EXISTENCE AND VALUATION OF GOODWILL IS ESTABLISHED 
AND REGULATED BY FEDERAL AND MARYLAND TAX LAW AND IS 
ROUTINELY DETERMINED BY APPRAISERS.   

The Taxing Authorities’ fundamental argument below was that “Neither the State 

nor [Baltimore or Montgomery Counties] impose a tax on intangible property, because 

intangible property is an accounting fiction and ripe for abuse.”  (Answering 

Memorandum in Support of the Decision of the Maryland Tax Court, pp. 14-15).  This 

statement is not only erroneous but also astounding.  In acknowledging that the State and 
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counties do not tax intangible property, the Taxing Authorities concede their whole case 

and admit that the Tax Court ruling is wrong and must be reversed as a matter of law.  

The Taxing Authorities then double down and state that “it is almost as if [Sellers] 

chose a purchase price and then worked backwards to fill in the amounts for intangible 

personal property.”  (Id. at 15.)  As explained next, this is the exact process a taxpayer 

must undertake when buying and selling a business with goodwill.  Thus, the Taxing 

Authorities fault Appellant for simply fulfilling obligations under federal and Maryland 

income tax law.  

Goodwill is an intangible asset that can be valued.  In BAA, PLC v. Acacia Mut. 

Life Ins. Co., 400 Md. 136, 164 n.24 (2007), the Court of Appeals cited the Supreme 

Court case Old Dearborn Distrib. Co. v. Seagram–Distillers Corp., 299 U.S. 183, 194, 57 

S. Ct. 139, 144–145, 81 L.Ed. 109, 119 (1936) (“. . . good will is property in a very real 

sense, injury to which, like injury to any other species of property, is a proper subject for 

legislation”), and Gilmore Ford, Inc. v. Turner, 599 So.2d 29, 31 (Ala. 1992) 

(“[g]oodwill is property of an intangible nature which constitutes a valuable asset of the 

business of which it is a part . . . .  It is well settled that goodwill, being property, is 

transferable and may be bought and sold in connection with the sale of a business . . . .”).  

See also Skrabak v. Skrabak, 108 Md. App. 633, 641–42 (1996); Strauss v. Strauss, 101 

Md. App. 490, 502 (1994); and Prahinski v. Prahinski, 321 Md. 227, 233 (1990).  

Under both federal and Maryland income tax law, the buyer and seller of assets 

constituting a trade or business must allocate the purchase price among acquired assets 

using the “residual method,” under which the assets are divided into distinct classes, and 
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report the allocation of the purchase price to the Internal Revenue Service on Form 8594.  

26 U.S.C.A. §1060 and related Treasury Regulations.  See Md. Code, Tax-General 

Article, §10-203, which conforms Maryland tax law to federal tax law.  Two of these 

classes include such intangible assets as goodwill, going concern value, and covenants 

not to compete.  26 U.S.C.A. §197.   

Such allocation and delineation of property is an exact and necessary process 

because asset classes receive different tax treatment.  For example, most intangible 

assets, including goodwill, are amortized by buyers over a 15-year period pursuant to 26 

U.S.C.A. §197, while sellers generally recognize capital gain upon the sale of goodwill.   

Not only does tax law recognize the existence of intangible assets including 

goodwill, it provides guidance on how to value or appraise such assets.  The IRS states 

that it is almost always possible to make a separate appraisal of tangible and intangible 

assets and specifies a formula to be used to value intangible assets, such as goodwill.  

Rev. Rul. 65-193, 1965-2 C.B. 370; Rev. Rul. 68-609, 1968-2 C.B. 327.   

Professional guidelines and standards about the valuation of businesses, and 

particularly seniors housing facilities, recognize goodwill as a business asset and discuss 

how goodwill should be valued.  See, e.g., Appraisal Institute, The Appraisal of Real 

Estate (14th ed. 2013), page 704 (recognizing the existence of goodwill in assets such as 

assisted-living facilities); William H. Beazley, Valuation of Real Estate Within Senior 

Living Facilities, 19 Seniors Housing & Care J. 23–33 (2011) (“The task facing most 

analysts is that seniors housing properties are bought and sold as going concerns with 

residents in-place.  The going concern includes all tangible and intangible personal 
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property in the sales transaction.  . . . .  Intangible personal property includes . . . goodwill 

. . . .”); National Association of Certified Valuators and Analysts (NACVA) Professional 

Standards, 2017, page 7, available at: https://www.nacva.com/standards (Valuators must 

determine whether or not the enterprise has goodwill or other intangible value).   

Consequently, experts uniformly agree that goodwill is a standard component of 

senior housing assets and must be independently valued.  Federal and State tax laws have 

rules directing how to do just that.   The Taxing Authorities are wrong when they argue 

that goodwill can be ignored and taxed as if it were real property.   

CONCLUSION 

When parties buy or sell senior living facilities and commercial real estate 

properties generally in Maryland, they should have the absolute right to rely on the plain 

meaning of the State and county recordation and transfer tax statutes to predict the costs 

associated with their transactions.  Here, despite the plain meaning of those statutes, the 

Taxing Authorities forced the Sellers to pay over a million dollars in transfer and 

recordation taxes that were simply not due. The Tax Court then refused to refund those 

taxes to the Seller.    

For the reasons stated herein and for those in Appellant’s Brief, Amici respectfully 

request that the Court reverse the Tax Court’s decision, remand the case, and direct that 

recordation and transfer taxes shall not be imposed on the value of goodwill or any other 

type of personal property.  Any other result will allow an impermissible sea change in the 

imposition of taxes in senior living and other business transactions in Maryland and will 

jeopardize economic development in Maryland.   
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MD Code, Tax - General, § 10-203 
 

§ 10-203. Adjusted gross income of an individual 
 
Except as provided in Subtitle 4 of this title, the Maryland adjusted gross income of an 
individual is the individual’s federal adjusted gross income for the taxable year as 
adjusted under this Part II of this subtitle. 
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MD Code, Tax - Property, § 13-402.1 
 

§ 13-402.1. Tax on written instruments permitted 
 

Home rule powers; transfer tax 
 

(a) The governing body of a county that has adopted home rule powers under Article XI-
F of the Maryland Constitution may impose a transfer tax on an instrument of writing: 
 

(1) recorded with the clerk of the circuit court for the county; or 
 
(2) filed with the Department. 

 
Rate and application 

 
(b) A transfer tax imposed under this section: 
 

(1) may not exceed 0.5%; and 
 

(2) does not apply to an instrument of writing exempt from the State transfer tax 
under § 13-207 of this title. 
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26 U.S.C.A. § 197 
 

§ 197. Amortization of goodwill and certain other intangibles 
Effective: October 23, 2004 
 
(a) General rule.--A taxpayer shall be entitled to an amortization deduction with respect 
to any amortizable section 197intangible. The amount of such deduction shall be 
determined by amortizing the adjusted basis (for purposes of determining gain) of such 
intangible ratably over the 15-year period beginning with the month in which such 
intangible was acquired. 
 

(b) No other depreciation or amortization deduction allowable.--Except as provided 
in subsection (a), no depreciation or amortization deduction shall be allowable with 
respect to any amortizable section 197 intangible. 
 
(c) Amortizable section 197 intangible.--For purposes of this section— 

(1) In general.--Except as otherwise provided in this section, the term 
“amortizable section 197 intangible” means any section 197 intangible— 

(A) which is acquired by the taxpayer after the date of the enactment of this 
section, and 
(B) which is held in connection with the conduct of a trade or business or 
an activity described in section 212. 

(2) Exclusion of self-created intangibles, etc.--The term “amortizable section 
197 intangible” shall not include any section 197 intangible— 

(A) which is not described in subparagraph (D), (E), or (F) of subsection 
(d)(1), and 
(B) which is created by the taxpayer. 

 
This paragraph shall not apply if the intangible is created in connection with a transaction 
(or series of related transactions) involving the acquisition of assets constituting a trade or 
business or substantial portion thereof. 
 

(3) Anti-churning rules.— 
For exclusion of intangibles acquired in certain transactions, see subsection (f)(9). 
 

(d) Section 197 intangible.--For purposes of this section— 
(1) In general.--Except as otherwise provided in this section, the term “section 

197 intangible” means— 
(A) goodwill, 
(B) going concern value, 
(C) any of the following intangible items: 

(i) workforce in place including its composition and terms and 
conditions (contractual or otherwise) of its employment, 
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(ii) business books and records, operating systems, or any other 
information base (including lists or other information with respect to 
current or prospective customers), 
(iii) any patent, copyright, formula, process, design, pattern, 
knowhow, format, or other similar item, 
(iv) any customer-based intangible, 
(v) any supplier-based intangible, and 
(vi) any other similar item, 

(D) any license, permit, or other right granted by a governmental unit or an 
agency or instrumentality thereof, 
(E) any covenant not to compete (or other arrangement to the extent such 
arrangement has substantially the same effect as a covenant not to compete) 
entered into in connection with an acquisition (directly or indirectly) of an 
interest in a trade or business or substantial portion thereof, and 
(F) any franchise, trademark, or trade name. 

(2) Customer-based intangible.— 
(A) In general.--The term “customer-based intangible” means-- 

(i) composition of market, 
(ii) market share, and 
(iii) any other value resulting from future provision of goods or 
services pursuant to relationships (contractual or otherwise) in the 
ordinary course of business with customers. 

(B) Special rule for financial institutions.--In the case of a financial 
institution, the term “customer-based intangible” includes deposit base and 
similar items. 

(3) Supplier-based intangible.--The term “supplier-based intangible” means any 
value resulting from future acquisitions of goods or services pursuant to 
relationships (contractual or otherwise) in the ordinary course of business with 
suppliers of goods or services to be used or sold by the taxpayer. 

 
(e) Exceptions.--For purposes of this section, the term “section 197 intangible” shall not 
include any of the following: 

(1) Financial interests.--Any interest-- 
(A) in a corporation, partnership, trust, or estate, or 
(B) under an existing futures contract, foreign currency contract, notional 
principal contract, or other similar financial contract. 

(2) Land.--Any interest in land. 
(3) Computer software.-- 

(A) In general.--Any-- 
(i) computer software which is readily available for purchase by the 
general public, is subject to a nonexclusive license, and has not been 
substantially modified, and 
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(ii) other computer software which is not acquired in a transaction 
(or series of related transactions) involving the acquisition of assets 
constituting a trade or business or substantial portion thereof. 

(B) Computer software defined.--For purposes of subparagraph (A), the 
term “computer software” means any program designed to cause a 
computer to perform a desired function. Such term shall not include any 
data base or similar item unless the data base or item is in the public 
domain and is incidental to the operation of otherwise qualifying computer 
software. 

(4) Certain interests or rights acquired separately.--Any of the following not 
acquired in a transaction (or series of related transactions) involving the 
acquisition of assets constituting a trade business or substantial portion thereof: 

(A) Any interest in a film, sound recording, video tape, book, or similar 
property. 
(B) Any right to receive tangible property or services under a contract or 
granted by a governmental unit or agency or instrumentality thereof. 
(C) Any interest in a patent or copyright. 
(D) To the extent provided in regulations, any right under a contract (or 
granted by a governmental unit or an agency or instrumentality thereof) if 
such right-- 

(i) has a fixed duration of less than 15 years, or 
(ii) is fixed as to amount and, without regard to this section, would 
be recoverable under a method similar to the unit-of-production 
method. 

(5) Interests under leases and debt instruments.--Any interest under-- 
(A) an existing lease of tangible property, or 
(B) except as provided in subsection (d)(2)(B), any existing indebtedness. 

(6) Mortgage servicing.--Any right to service indebtedness which is secured by 
residential real property unless such right is acquired in a transaction (or series of 
related transactions) involving the acquisition of assets (other than rights described 
in this paragraph) constituting a trade or business or substantial portion thereof. 
(7) Certain transaction costs.--Any fees for professional services, and any 
transaction costs, incurred by parties to a transaction with respect to which any 
portion of the gain or loss is not recognized under part III of subchapter C. 
 

(f) Special rules.— 
(1) Treatment of certain dispositions, etc.-- 

(A) In general.--If there is a disposition of any amortizable section 197 
intangible acquired in a transaction or series of related transactions (or any 
such intangible becomes worthless) and one or more other amortizable 
section 197 intangibles acquired in such transaction or series of related 
transactions are retained-- 
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(i) no loss shall be recognized by reason of such disposition (or such 
worthlessness), and 
(ii) appropriate adjustments to the adjusted bases of such retained 
intangibles shall be made for any loss not recognized under clause 
(i). 

(B) Special rule for covenants not to compete.--In the case of any section 
197 intangible which is a covenant not to compete (or other arrangement) 
described in subsection (d)(1)(E), in no event shall such covenant or other 
arrangement be treated as disposed of (or becoming worthless) before the 
disposition of the entire interest described in such subsection in connection 
with which such covenant (or other arrangement) was entered into. 
(C) Special rule.--All persons treated as a single taxpayer under section 
41(f)(1) shall be so treated for purposes of this paragraph. 

(2) Treatment of certain transfers.-- 
(A) In general.--In the case of any section 197 intangible transferred in a 
transaction described in subparagraph (B), the transferee shall be treated as 
the transferor for purposes of applying this section with respect to so much 
of the adjusted basis in the hands of the transferee as does not exceed the 
adjusted basis in the hands of the transferor. 
(B) Transactions covered.--The transactions described in this 
subparagraph are-- 

(i) any transaction described in section 332, 351, 361, 721, 731, 
1031, or 1033, and 
(ii) any transaction between members of the same affiliated group 
during any taxable year for which a consolidated return is made by 
such group. 

(3) Treatment of amounts paid pursuant to covenants not to compete, etc.--
Any amount paid or incurred pursuant to a covenant or arrangement referred to in 
subsection (d)(1)(E) shall be treated as an amount chargeable to capital account. 
(4) Treatment of franchises, etc.-- 

(A) Franchise.--The term “franchise” has the meaning given to such term 
by section 1253(b)(1). 
(B) Treatment of renewals.--Any renewal of a franchise, trademark, or 
trade name (or of a license, a permit, or other right referred to in subsection 
(d)(1)(D)) shall be treated as an acquisition. The preceding sentence shall 
only apply with respect to costs incurred in connection with such renewal. 
(C) Certain amounts not taken into account.--Any amount to which 
section 1253(d)(1) applies shall not be taken into account under this 
section. 

(5) Treatment of certain reinsurance transactions.--In the case of any 
amortizable section 197 intangible resulting from an assumption reinsurance 
transaction, the amount taken into account as the adjusted basis of such intangible 
under this section shall be the excess of-- 
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(A) the amount paid or incurred by the acquirer under the assumption 
reinsurance transaction, over 
(B) the amount required to be capitalized under section 848 in connection 
with such transaction. 

 
Subsection (b) shall not apply to any amount required to be capitalized under 
section 848. 
 
(6) Treatment of certain subleases.--For purposes of this section, a sublease shall 
be treated in the same manner as a lease of the underlying property involved. 
(7) Treatment as depreciable.--For purposes of this chapter, any amortizable 
section 197 intangible shall be treated as property which is of a character subject 
to the allowance for depreciation provided in section 167. 
(8) Treatment of certain increments in value.--This section shall not apply to 
any increment in value if, without regard to this section, such increment is 
properly taken into account in determining the cost of property which is not a 
section 197 intangible. 
(9) Anti-churning rules.--For purposes of this section-- 

(A) In general.--The term “amortizable section 197 intangible” shall not 
include any section 197 intangible which is described in subparagraph (A) 
or (B) of subsection (d)(1) (or for which depreciation or amortization would 
not have been allowable but for this section) and which is acquired by the 
taxpayer after the date of the enactment of this section, if-- 

(i) the intangible was held or used at any time on or after July 25, 
1991, and on or before such date of enactment by the taxpayer or a 
related person, 
(ii) the intangible was acquired from a person who held such 
intangible at any time on or after July 25, 1991, and on or before 
such date of enactment, and, as part of the transaction, the user of 
such intangible does not change, or 
(iii) the taxpayer grants the right to use such intangible to a person 
(or a person related to such person) who held or used such intangible 
at any time on or after July 25, 1991, and on or before such date of 
enactment. 

 
For purposes of this subparagraph, the determination of whether the user of 
property changes as part of a transaction shall be determined in accordance with 
regulations prescribed by the Secretary. For purposes of this subparagraph, 
deductions allowable under section 1253(d) shall be treated as deductions 
allowable for amortization. 
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(B) Exception where gain recognized.--If-- 
(i) subparagraph (A) would not apply to an intangible acquired by 
the taxpayer but for the last sentence of subparagraph (C)(i), and  
(ii) the person from whom the taxpayer acquired the intangible 
elects, notwithstanding any other provision of this title-- 

(I) to recognize gain on the disposition of the intangible, and 
(II) to pay a tax on such gain which, when added to any other 
income tax on such gain under this title, equals such gain 
multiplied by the highest rate of income tax applicable to 
such person under this title, then subparagraph (A) shall apply 
to the intangible only to the extent that the taxpayer’s 
adjusted basis in the intangible exceeds the gain recognized 
under clause (ii)(I). 

(C) Related person defined.--For purposes of this paragraph-- 
(i) Related person.--A person (hereinafter in this paragraph referred 
to as the “related person”) is related to any person if-- 

(I) the related person bears a relationship to such person 
specified in section 267(b) or section 707(b)(1), or 
(II) the related person and such person are engaged in trades 
or businesses under common control (within the meaning of 
subparagraphs (A) and (B) of section 41(f)(1)). 
 

For purposes of subclause (I), in applying section 267(b) or 707(b)(1), “20 
percent” shall be substituted for “50 percent”. 
 

(ii) Time for making determination.--A person shall be treated as 
related to another person if such relationship exists immediately 
before or immediately after the acquisition of the intangible 
involved. 

(D) Acquisitions by reason of death.--Subparagraph (A) shall not apply to 
the acquisition of any property by the taxpayer if the basis of the property 
in the hands of the taxpayer is determined under section 1014(a). 
(E) Special rule for partnerships.--With respect to any increase in the 
basis of partnership property under section 732, 734, or 743, determinations 
under this paragraph shall be made at the partner level and each partner 
shall be treated as having owned and used such partner’s proportionate 
share of the partnership assets. 
(F) Anti-abuse rules.--The term “amortizable section 197 intangible” does 
not include any section 197 intangible acquired in a transaction, one of the 
principal purposes of which is to avoid the requirement of subsection (c)(1) 
that the intangible be acquired after the date of the enactment of this section 
or to avoid the provisions of subparagraph (A). 
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(10) Tax-exempt use property subject to lease.--In the case of any section 197 
intangible which would be tax-exempt use property as defined in subsection (h) of 
section 168 if such section applied to such intangible, the amortization period 
under this section shall not be less than 125 percent of the lease term (within the 
meaning of section 168(i)(3)). 
 

(g) Regulations.--The Secretary shall prescribe such regulations as may be appropriate to 
carry out the purposes of this section, including such regulations as may be appropriate to 
prevent avoidance of the purposes of this section through related persons or otherwise. 
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26 U.S.C.A. § 1060 
 
§ 1060. Special allocation rules for certain asset acquisitions 
 
(a) General rule.--In the case of any applicable asset acquisition, for purposes of 
determining both-- 

(1) the transferee’s basis in such assets, and 
(2) the gain or loss of the transferor with respect to such acquisition, the 
consideration received for such assets shall be allocated among such assets 
acquired in such acquisition in the same manner as amounts are allocated to assets 
under section 338(b)(5). If in connection with an applicable asset acquisition, the 
transferee and transferor agree in writing as to the allocation of any consideration, 
or as to the fair market value of any of the assets, such agreement shall be binding 
on both the transferee and transferor unless the Secretary determines that such 
allocation (or fair market value) is not appropriate. 

 
(b) Information required to be furnished to Secretary.--Under regulations, the 
transferor and transferee in an applicable asset acquisition shall, at such times and in such 
manner as may be provided in such regulations, furnish to the Secretary the following 
information: 

(1) The amount of the consideration received for the assets which is allocated to 
section 197 intangibles. 
(2) Any modification of the amount described in paragraph (1). 
(3) Any other information with respect to other assets transferred in such 
acquisition as the Secretary deems necessary to carry out the provisions of this 
section. 

 
(c) Applicable asset acquisition.--For purposes of this section, the term “applicable asset 
acquisition” means any transfer (whether directly or indirectly)-- 

(1) of assets which constitute a trade or business, and 
(2) with respect to which the transferee’s basis in such assets is determined wholly 
by reference to the consideration paid for such assets. 
 

A transfer shall not be treated as failing to be an applicable asset acquisition merely 
because section 1031 applies to a portion of the assets transferred. 
 
(d) Treatment of certain partnership transactions.--In the case of a distribution of 
partnership property or a transfer of an interest in a partnership-- 

(1) the rules of subsection (a) shall apply but only for purposes of determining the 
value of section 197 intangibles for purposes of applying section 755, and 
(2) if section 755 applies, such distribution or transfer (as the case may be) shall be 
treated as an applicable asset acquisition for purposes of subsection (b). 
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(e) Information required in case of certain transfers of interests in entities.-- 
(1) In general.--If-- 

(A) a person who is a 10-percent owner with respect to any entity transfers 
an interest in such entity, and 
(B) in connection with such transfer, such owner (or a related person) enters 
into an employment contract, covenant not to compete, royalty or lease 
agreement, or other agreement with the transferee, such owner and the 
transferee shall, at such time and in such manner as the Secretary may 
prescribe, furnish such information as the Secretary may require.  

(2) 10-percent owner.--For purposes of this subsection-- 
(A) In general.--The term “10-percent owner” means, with respect to any 
entity, any person who holds 10 percent or more (by value) of the interests 
in such entity immediately before the transfer. 
(B) Constructive ownership.--Section 318 shall apply in determining 
ownership of stock in a corporation. Similar principles shall apply in 
determining the ownership of interests in any other entity. 

(3) Related person.--For purposes of this subsection, the term “related person” 
means any person who is related (within the meaning of section 267(b) or 
707(b)(1)) to the 10-percent owner. 

 
(f) Cross reference.-- 
For provisions relating to penalties for failure to file a return required by this section, see 
section 6721. 
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Appraisal Institute, The Appraisal of Real Estate (14th ed. 2013)   
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William H. Beazley, Valuation of Real Estate Within Senior Living Facilities, 
19 Seniors Housing & Care J. 23-33 (2011)  
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Rev. Rul. 65-193 (IRS RRU), 1965-2 C.B. 370, 1965 WL 13021 
Internal Revenue Service (I.R.S.) 

Revenue Ruling 

Published: 1965 
 

26 CFR 20.2031-2: Valuation of stocks and bonds. 
 

(Also Sections 1001, 2512; 1.1001-1, 25.2512-2.) 
 

*1 Revenue Ruling 59-60, C.B. 1959-1, 237, is hereby modified to delete the statements, 
contained therein at section 4.02(f), that ‘In some instances it may not be possible to 
make a separate appraisal of the tangible and intangible assets of the business. The 
enterprise has a value as an entity. Whatever intangible value there is, which is 
supportable by the facts, may be measured by the amount by which the appraised value of 
the tangible assets exceeds the net book value of such assets.’ 
 
The instances where it is not possible to make a separate appraisal of the tangible and 
intangible assets of a business are rare and each case varies from the other. No rule can be 
devised which will be generally applicable to such cases. 
 
Other than this modification, Revenue Ruling 59-60 continues in full force and effect. 
See Rev. Rul. 65-192, page 259, this Bulletin. 
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Rev. Rul. 68-609 (IRS RRU), 1968-2 C.B. 327, 1968 WL 15211 

Internal Revenue Service (I.R.S.) 
Revenue Ruling 

Published: 1968 
 

SECTION 1001.—DETERMINATION OF AMOUNT OF AND RECOGNITION OF 
GAIN OR LOSS, 26 CFR 1.1001-1: Computation of gain or loss. 

 
(Also Section 167; 1.167(a)-3.) 

 
The ‘formula’ approach may be used in determining the fair market value of 
intangible assets of a business only if there is no better basis available for making 
the determination; A.R.M. 34, A.R.M. 68, O.D. 937, and Revenue Ruling 65-192 
superseded. Ruling is to update and restate, under the current statute and regulations, the 
currently outstanding portions the currently outstanding portions of A.R.M. 34, C.B. 2, 
31 (1920), A.R.M. 68, C.B. 3, 43 (1920), and O.D. 937, C.B. 4, 43 (1921). 
 
The question presented is whether the ‘formula’ approach, the capitalization of earnings 
in excess of a fair rate of return on net tangible assets, may be used to determine the fair 
market value of the intangible assets of a business 
 
The ‘formula’ approach may be stated as follows: 

 
A percentage return on the average annual value of the tangible assets 
used in a business is determined, using a period of years (preferably not 
less than five) immediately prior to the valuation date. The amount of the 
percentage return on tangible assets, thus determined, is deducted from 
the average earnings of the business for such period and the remainder, if 
any, is considered to be the amount of the average annual earnings from 
the intangible assets of the business for the period. This amount 
(considered as the average annual earnings from intangibles), capitalized 
at a percentage of, say, 15 to 20 percent, is the value of the intangible 
assets of the business determined under the ‘formula’ approach. 
 

The percentage of return on the average annual value of the tangible assets used should 
be the percentage prevailing in the industry involved at the date of valuation, or (when 
the industry percentage is not available) a percentage of 8 to 10 percent may be used. 
 
The 8 percent rate of return and the 15 percent rate of capitalization are applied to 
tangibles and intangibles, respectively, of businesses with a small risk factor and stable 
and regular earnings; the 10 percent rate of return and 20 percent rate of capitalization are 
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applied to businesses in which the hazards of business are relatively high. 
 
The above rates are used as examples and are not appropriate in all cases. In applying the 
‘formula’ approach, the average earnings period and the capitalization rates are 
dependent upon the facts pertinent thereto in each case. 
 
The past earnings to which the formula is applied should fairly reflect the probable future 
earnings. Ordinarily, the period should not be less than five years, and abnormal years, 
whether above or below the average, should be eliminated. If the business is a sole 
proprietorship or partnership, there should be deducted from the earnings of the business 
a reasonable amount for services performed by the owner or partners engaged in the 
business. See Lloyd B. Sanderson Estate v. Commissioner, 42 F.2d 160 (1930). Further, 
only the tangible assets entering into net worth, including accounts and bills receivable in 
excess of accounts and bills payable, are used for determining earnings on the tangible 
assets. Factors that influence the capitalization rate include (1) the nature of the business, 
(2) the risk involved, and (3) the stability or irregularity of earnings. 
 
*2 The ‘formula’ approach should not be used if there is better evidence available from 
which the value of intangibles can be determined. If the assets of a going business are 
sold upon the basis of a rate of capitalization that can be substantiated as being realistic, 
though it is not within the range of figures indicated here as the ones ordinarily to be 
adopted, the same rate of capitalization should be used in determining the value of 
intangibles. 
 
Accordingly, the ‘formula’ approach may be used for determining the fair market value 
of intangible assets of a business only if there is no better basis therefor available. 
 
See also Revenue Ruling 59-60, C.B. 1959-1, 237, as modified by Revenue Ruling 65-
193, C.B. 1965-2, 370, which sets forth the proper approach to use in the valuation of 
closely-held corporate stocks for estate and gift tax purposes. The general approach, 
methods, and factors, outlined in Revenue Ruling 59-60, as modified, are equally 
applicable to valuations of corporate stocks for income and other tax purposes as well as 
for estate and gift tax purposes. They apply also to problems involving the determination 
of the fair market value of business interests of any type, including partnerships and 
proprietorships, and of intangible assets for all tax purposes. 
 
A.R.M. 34, A.R.M. 68, and O.D. 937 are superseded, since the positions set forth therein 
are restated to the extent applicable under current law in this Revenue Ruling. Revenue 
Ruling 65-192, C.B. 1965-2, 259, which contained restatements of A.R.M. 34 and 
A.R.M. 68, is also superseded. 


